
Significant Events Regarding

Impairment of Lake Erie and Governmental Response

• In 2012, the US and Canada agree to Annex 4 of the Great Lakes Water Quality
Agreement to manage nutrient loads into the Great Lakes and establish pollution
reduction targets.

• Ohio EPA 2014 Report identifies harmful algal blooms as “arguably the most serious
issue in Lake Erie at this time.”  The 2014 Ohio EPA Report set out the substance of
impairment assessments the agency would undertake to address this issue.

• The U.S. EPA partially approves the 2014 report and sets out the federal agency’s
expectations regarding further actions by the Ohio EPA The U.S. EPA directs the
Ohio EPA to consider the effects of harmful algal blooms and related algal growth on
aquatic life in, and recreational use of, Lake Erie.

• In 2015, Ohio, Michigan, and Ontario sign a collaborative agreement committing
themselves to 40% reduction of phosphorous by 2025, with an interim target of 20%
by 2020.

• In 2016, U.S. and Canada formally adopt the 40% phosphorous-reduction target.

• Ohio EPA 2016 does not address Lake Erie Water Quality and does not respond to
U.S. EPA directives regarding attention to aquatic life, drinking-water supplies, and
recreational use.  Nor does it evaluate the impaired status of Lake Erie with respect to
the presence of nutrients that create algal growth.

• The 2016 Report admits the Ohio EPA does not intend to pursue development of
open water assessment units and methods.

• U.S. EPA approves the Ohio EPA 2016 Report.  

• In response to a federal-court challenge to that approval, U.S. EPA withdraws its
approval of the 2016 Ohio Report, replacing that approval with a request that the
Ohio EPA conduct an impairment evaluation for the open waters of western Lake
Erie in accordance with the CWA.

• Under a time deadline set forth by Judge Carr, Ohio EPA amends its 2016 Report to
categorize the open waters of western Lake Erie as impaired and identifies western
Lake Erie as perhaps the highest priority among impaired Ohio waters.



• The Ohio EPA 2018 Integrated Report designates western Lake Erie as a Category 5
impaired water.  The Integrated Report states that “the western basin [phosphorus]
load reductions are a priority for the agency and the State.”

• But the Ohio EPA states “our position is that a TMDL still is not necessary for the
lake,” and says it considers western Lake Erie to be a “low” priority for development
of a TMDL.

• At the same time, in the 2018 Integrated Report the Ohio EPA states that it has not
yet developed a formal alternative plan to address the impaired status of western Lake
Erie.

• In June 2019, Governor DeWine recommits Ohio to the 40% phosphorous-reduction
target.

• In successor federal-court litigation, after Judge Carr enters a preliminary order
allowing the Clean Water Act suit to proceed on the merits, Ohio EPA announces in
its 2020 integrated report its commitment to develop a TMDL for western Lake Erie

“over the next two to three years.”  In May 2020, the US EPA approves the 2020
integrated report.



CLEAN WATER ACT
33 U.S.C. §1251 et seq. (1972)

I.  General Regulatory Framework - General

• Primary legal framework for restoring and maintaining the integrity of the
nation’s waterways by regulating discharges of pollutants

• A State must 
• Establish “water quality criteria” 
• Identify when a body of water does not meet the water-quality criteria

established and list such bodies on an “impaired waters list”
• Submit impaired-waters list to the U.S. EPA, which must be updated

every two years
• Upon U.S. EPA approval of the impaired-waters list, the state must

establish a TMDL for each body of water on the list

II.  Regulatory Framework - Federal Functions

• The U.S. EPA’s established rules for impaired-waters listing. 40 C.F.R. §130.7
• The rules require states to gather and evaluate water-quality information
• States must submit tU.S. EPA their water-quality and impaired-water

determinations
• U.S. EPA must evaluate adequacy of the list under federal regulations and

reject lists that don’t comply with federal rules.

III.  Regulatory Framework - State Functions

• Ohio’s regulations for discharging its obligations under the CWA are in the
Ohio Administrative Code. focus on:
• designated beneficial uses; and 
• water-quality criteria designed to protect those uses.

• Ohio’s regulations say that the water quality of Lake Erie must be sufficient to
provide the following beneficial uses:
• exceptional warmwater habitat
• superior high quality water
• public water supply
• agricultural water supply 
• bathing waters

• Ohio’s rules say that with respect to water quality, Ohio’s surface waters must
be “free from nutrients entering the waters as a result of human activity in
concentrations that create nuisance growths of aquatic weeds and algae.” Ohio
Admin Code. 3745-1-04(E).



• In determining impairment, Ohio EPA focuses on:
• Aquatic Life: measured by a waterbody’s ability to support healthy fish

and macroinvertebrate communities;
• Human Health: measured by the level of conaminants found in the

tissues of fish that people use for food;
• Recreation: measured by a waterbody’s safety for swimming, boating,

and other recreation involving contact with water; and
• Public Drinking Water: measured by a waterbody’s ability to provide

safe drinking water with conventional treatment methods.
• The Administrative Code focuses on limiting total phosphorous levels as a

means of preventing harmful algal blooms.
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Conclusion 

For the reasons stated in Plaintiffs’ Motion for Summary Judgment, Opening 

Brief and above, Plaintiffs respectfully ask the Court to: 

• Grant summary judgment in favor of Plaintiffs, including by entering a 
declaratory judgment that Defendants violated their non-discretionary duties 
under Section 303(d) of the Clean Water Act and violated the Administrative 
Procedure Act by approving Ohio’s 2018 Integrated Report.  

• Enter an appropriate compliance schedule by which Defendants will ensure 
completion of a TMDL for western Lake Erie within two years that provides 
“reasonable assurance” that the State of Ohio will reduce phosphorus load by 
40% from 2008 levels by 2025, as the State committed to do under Annex 4 of 
the Great Lakes Water Quality Agreement.  

• Retain jurisdiction to assure implementation and enforcement of the 
compliance schedule, as well as any further remedies that are just and 
equitable.  

DATED: APRIL 28, 2020 

RESPECTFULLY SUBMITTED, 
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Attorney for Plaintiff  
Board of Lucas County Commissioners  
 


	Byers3_Significant Events Regarding Impairment of Lake Erie.pdf
	Byers1_CWA Framework.pdf
	Byers2_Excerpt from Reply Brief.pdf

